Seattle Planning Commission Station and Guideway Design
Green Line DBOM Contract Review Pedestrian and Bicycle Access

The comments and analysis below are in response to the following request, received July 8 2005, from
Councilmember Richard Conlin.

Greetings, Commissioners!

| appreciate the willingness of SPC to review the monorail Contract and | agree that it would be helpful to
hear your comments. | am most interested in making sure that the Contractor, and not the city, will
assume the responsibility and cost of facilitating pedestrian and bicycle access to the stations.

Other issues about which the commission's comments would be insightful include ridership and station,
column and guideway design. | understand that reviewing the Contract is a formidable task but if there is
momentum to do so, | would welcome the input.

Thank you,

Councilmember Richard Conlin
italics added

The so-called “DBOM” (Design-Build-Operate-Maintain) Contract is actually two Contracts, the DBEC
(Design-Build-Equip-Contract) and the OMC (Operate and Maintain Contract), intended to be executed
simultaneously [DBEC page 2]. We are concerned here only with the DBEC. References to paragraph
numbers herein are to the DBEC as furnished to the Commission on compact disc.

In addition the Commission has considered the presentation and comments by Mr. Tom Horkan at the
June 27, 2005 meeting of the Monorail Review Panel (MRP) as well as the July 29, 2005 response by Mr.
Horkan to the Commission’s written inquiry of July 19, 2005. Copies of this correspondence are attached
hereto.

The documents which comprise the DBEC are voluminous, including mainly the Contract itself, the
Technical Provisions, and the Contractor’s proposal, in that order of precedence. The Final Design
Documents, to be prepared under the Contract, would take precedence over the Technical Provisions and
the Proposal, once they are completed and approved. [§1.3.1.2].

The DBEC has been represented as a “fixed-price” Contract which “transfers risk” to the Contractor. The
DBEC is essentially what is known in the construction industry as a “turnkey” contract, in which the
Contractor assumes overall responsibility to design, build and deliver the system including coordination
of essentially all design, construction, and manufacturing work. But this does not amount to assumption
of all risk by the Contractor.

Article 13 of the Contract was described by Mr. Horkan at the June 27 MRP meeting as “the scariest” part
of the Contract. He added that “it means exactly what it says.” As shown on Exhibit A attached hereto,
Article 13 includes 21 clauses providing for Contractor-initiated changes to the Contract Price, and 18
clauses providing for changes to the Contract Time of Completion. These clauses assign certain risks to
the SMP, including many risks that normally adhere to the Owner in a construction contract. These risks
include differing site conditions [§§13.3.1.1.4, 13.3.1.2.8 ] and force majeure [§§13.3.1.1.3, 13.3.1.2.5 ],
significant risks on any heavy construction project. One of the events triggering two of these Change
Order clauses [§§13.3.1.1.1, 13.3.1.2.1 ], i.e. failure to issue Notice to Proceed by August 15 2005, has
already occurred.

These risks also include third-party risks, including City-required changes to the design of the stations
[§13.3.1.2.16], and guideway [§§13.3.1.2.15, 13.3.1.1.10], as well as certain mitigation measures, spelled
out in the Transit Way Agreement, that are excluded from the DBEC scope of work but may be imposed
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by the City [§§13.3.1.2.14, 13.3.1.1.9]. In his presentation to the MRP on June 27 2005, Mr. Horkan
stated his views that (1) third-party risks are the greatest risk to the project, and (2) the City is the greatest
third-party risk.

With regard to the guideway design, the DBEC includes a process for arriving at a conceptual guideway
design and approval of that design by the City [§2.1.6]. The Contractor is obligated to “participate on an
advisory committee with representatives of the City to work collaboratively on the Guideway Design
Concept Approval” [§2.1.6.3]. SMP may participate on this committee, but is not obligated to do so
[§2.1.6.3]. The approved conceptual design is to be compared to the design included in the Proposal, and
the Contractor is entitled to a change in the Contract Price based on the difference in cost attributable to
City-required changes [§13.10.2.1].

With regard to the station designs, the designs approved by the City, through the permitting process, are
to be compared to the prototypical designs included in the Proposal, and the Contractor is entitled to a
change in the Contract Price based on the difference in cost attributable to City-required changes
[§13.10.3.3,]. The prototypical station designs are required to be reasonably adapted to their site
conditions and these adaptation would not be a basis for an increase in the Contract Price. The designs of
the stations are also expected to be responsive to community input, but the Contractor has only to deliver
“reasonable objection” to such input in order changes responsive to such input to be the basis for an
increase in the Contract Price [§13.10.3.3].

The foregoing analyses of the Contract with respect to change orders for City-required changes to the
guideway and station designs were confirmed by Mr. Tom Horkan in his July 29 2005 response to SPC’s
July 19 2005 inquiry.

The DBEC delegates to the Contractor all of SMP’s obligations under the Transit Way Agreement
(TWA) except certain obligations listed, and therefore excluded from the scope of work, in §2.1.10.
Excluded are six of the seven the mitigation measures, spelled out in Exhibit C of the Transit Way
Agreement, regarding pedestrian access to the stations [§2.1.10.27]. These are:

1. Improvements to facilitate pedestrian access to the Elliott/Mercer Monorail Station from
Uptown/Seattle Center Urban Center neighborhood, such as an elevated pedestrian
connection to the station fare-paid zone, or other pedestrian improvements approved in a
Master Use Permit. [TWA Exhibit C, §4(a)] [Note this is a deferred station. ]

2. Improvements to at-grade connections between the 5th & Stewart monorail station and
Westlake Center. [TWA Exhibit C, §4(b)]

3. An elevated walkway between the King/Weller monorail station and the existing Weller
Street Pedestrian Bridge, if permitted by any required third-party approvals. [TWA Exhibit C,

§4(0)]

4. Improvements to major pedestrian routes as identified in Table 1, including reasonable
enhancements to existing sidewalks and paths, pedestrian safety facilities (such as crosswalks
and retiming of signals), and streetscape elements (such as lighting, landscape and urban
design elements) to be proposed by SMP in permit applications and specified by the City in
Project Construction Permits. [TWA Exhibit C, §4(e)]

5. SMP shall provide or cause to be provided grade-separated pedestrian access to the west side
of the BNSF railroad tracks for any station in the vicinity of Safeco Field and Qwest Stadium
and Exhibition Hall. [TWA Exhibit C, §4(f)]

6. Spot improvements to major pedestrian routes as identified in Table 2, including
enhancements such as wayfinding and other spot improvements to existing sidewalks and
paths, pedestrian safety facilities (such as crosswalks and retiming of signals), and streetscape
elements (such as lighting, landscape and urban design elements). [TWA Exhibit C, §5(a)]
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Should the City chose to enforce these mitigation measures, or otherwise impose mitigation measures
under SEPA authority, the Contractor would be entitled to an increase in the Contract Price based on the
cost of the mitigation measures [§§13.3.1.2.14, 13.10.1]].

The Contract provides a $35M Contingency Fund [§§ 13.12.1]to cover risks for which the SMP remains
responsible, including not only the city-required changes discussed above but also the other risks
enumerated in § 13.3. This is about 2% of the Contract amount. If that fund becomes exhausted SMP
may choose to bond another $35M, in other words SMP would assume a bonded debt to the contactor up
to that amount [§§13.12.5.1]. If that funding mechanism becomes exhausted, then SMP would have to
tap into its $76M unallocated reserve (equal to about 4% of the Contract amount). The $76M unallocated
reserve is also the backup source of funds for utility change orders in the event that the $67M utility
allowance is exceeded.

The foregoing analysis of the sources of funds to pay for change orders for City-required changes to the
guideway and station designs were confirmed by Mr. Tom Horkan in his July 29 2005 response to SPC’s
July 19 2005 inquiry.

Altogether the reserves for SMP-assumed risks amount to approximately 6% of the Contract Price, or 8%
if the bonded indebtedness is included. This amount should be compared with the contingency and
reserve funds which have been carried on other similar major public works projects.

The Contract is clear that the conceptual and prototypical drawings included in the Proposal are the
baseline against which city-required changes to the design of the guideway and stations are to be
measured [§§13.10.2.1, 13.10.3.4]. These drawings were described by Mr. Horkan, at the June 27 2005
MRP meeting, as being about 10% complete. These drawings represent the design which both the Design
Commission and Planning Commissions have criticized as lacking the excellence that the citizens of
Seattle have been led to expect.

It is generally understood and accepted that in a “turnkey” contract such as the DBEC the Owner
intentionally relinquishes control over the design of the project. The DBEC contains numerous clauses
reflecting such intent [for example, §2.1.6.3, 2.1.6.6]. Given the financial pressures on the project, there
is no reason to expect the quality of the design to meet the citizens’ expectations unless the City requires
changes to improve the design.

Likewise the Contract is clear that all but one of the mitigation measures spelled out in Exhibit C of the
Transit Way agreement, regarding pedestrian access to the stations, are excluded from the Baseline
Mitigation and therefore from the scope of work. The Contract is also clear that the conceptual design of
the project as set forth in the Contractor’s Proposal is the baseline against which city-required changes to
these mitigation measures are to be measured [§§13.10.1.2]. Given the financial pressure on the project,
there is no reason to expect that these mitigation measures will become part of the project unless required
by the City.

In addition to changes in the Contract Price, City-required changes to the design of the guideway, and
City-required changes to the Baseline Mitigation, may entitle the Contractor to an extension of the
Contract Time of Completion [§§13.3.1.1.10, 13.3.1.1.9].

Should the City choose to require improvements to the design of the guideway and stations, or choose to
enforce the mitigation measures regarding pedestrian access spelled out in the Transit Way Agreement,
the Contractor will be entitled to an increase in the Contract Price and these costs would have the effect of
depleting the Contingency Fund, and possibly the Unallocated Reserve, at the outset of the project. That
might place the project in a financially untenable position. To avoid that consequence the City may have
no choice but to (1) accept the bare-bones design of the project as it is, and (2) not enforce the mitigation
measures in the Transit Way Agreement regarding pedestrian access.
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Exhibit A - Green Line DBEC Contract -

Station and Guideway Design
Pedestrian and Bicycle Access

Risk Allocation

Owner (SMP) Risks Contractor Risks
Change in Change in
Contract Contract Cost Time
Price Time
contract contract contract contract
clause clause clause clause
Contractor Responsibilities
1 | cost of performance except for Change Orders 13
2 | time of performance except for Change Orders 13
3 | design errors and omissions 3.1.3 3.13
Contractor-Initiated Change Orders
1 | differing site conditions 13.3.1.2.8 13.3.1.14
2 | hazardous materials 13.3.1.2.8 13.3.1.14
3 | changes in law 13.3.1.2.12 13.3.1.14
4 | necessary technical provisions changes 13.3.1.2.6 13.3.1.1.6
5 | new government approvals 132.31.2.7 13.3.1.1.7
6 | litigation orders 13.3.1.2.11 13.3.1.1.8
7 | changes in baseline mitigation 13.3.1.2.14 13.3.1.1.9
8 | uncovering, removing and restoring Work 13.3.1.2.9
9 | relocations 13.3.1.2.10
10| exemption under Rule 171 13.3.1.2.13
11| insurance premium increases 13.3.1.2.19
12| certain design, engineering and estimating costs 13.3.1.2.20
13| city-required changes in design of the guideway 13.3.1.2.15 13.3.1.1.10
14| landscaping for guideway areas 13.3.1.23
15] changes to design of Ballard Crossing 13.3.1.2.18 13.3.1.1.12
16| city-required changes to station design 13.3.1.2.16
17| failure by SMP to issue NTP by August 15 2005 13.3.1.2.1 13.3.1.1.1
18 | interference by other SMP contractors 13.3.1.1.13
19| SMP-caused delays 13.3.1.2.4 13.3.1.1.2
20| utility delays 13.1.1.15
21| city-caused delays 13.3.1.2.17 13.3.1.1.11
22| force majeure events 13.3.1.2.5 13.3.1.1.3
23| any other express entitlement 13.3.1.2.21 13.3.1.1.14
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SEATTLE MONORAIL PROJECT

Tuly 29, 2005

Jerry Finrow, Vice Chair

Seattle Planning Commission

Department of Planning and Development
700 Fifth Avenue, Suite 2000

P.O. Box 34019

Seattle, WA 98124-4019

Dear Mr. Finrow:

Below are responscs to the questions you posed in your July 19, 2005 letter. | would
point out that the City Council’s financial consultant will be conducting a thorough
review of these issues as part of their work.

The information provided below is intended solely to assist you with your review and is
not a statement or evidence of the intent of the SMP or Cascadia Monorail Company.
Nothing herein is intended to interpret or modify the DBEC provisions. For the legal
meaning of the DBEC, please refer to the contract language.

1) Monorail Guideway and Pedestrian/Bicycle Access to Stations

City-required changes to the guideway and stations fall into two catcgories:
Those for which the Contractor would not be entitled to further compensation;
and those for which the Contractor would be entitled to a Change Order for
increased incremental costs. In the latter case, the Contractor would be expected
to submit an Request for Change (RFC) Notice under DBEC §13.3.3 to initiate a
request for a Change Order under DBEC §13.3.1.2.15 or §13.3.1.2.16, as
applicable.

Guideway

Under DBEC §13.10.2, the proposed conceptual design from the Contractor 1s to
be compared with the City-approved conceptual design. Differences that arc
immaterial or that are required to comply with mitigation requirements set forth in
the contract documents, to comply with the Technical Provisions of the contract
documents, or to comply with applicable laws, codes and regulations in effect as
of June 15, 2005 would not be a basis for any further compensation. In addition,
all the Contractor’s design efforts in order to obtain the City’s approval of the
guideway design concept would not be a basis for further compensation.

1904 3rd Avenue | Suite 105 | Seattle, Washington 98101 U.S.A. | p 206.382.1220 {206.382.1279 www.elevated.org
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Construction cost increases for the Guideway directly attributable to other City
changes in the Contractot’s proposed conceptual design for the guideway would
be eligible for additional compensation through a Change Order.

Stations

Under DBEC §13.10.3, the proposed prototypical station designs from the
Contractor are to be compared with the City-approved Station designs.
Differences that are the result of reasonably expected adaptations of the
prototypical design to each location and circumstance would not be a basis for
further compensation. Similarly, reasonable changes emerging from the
Contractor’s community involvement process for developing final design for each
station would not be a basis for further compensation. As with the guideway,
differences required to comply with the Technical Provisions of the contract
documents, or to comply with applicable laws, codes and regulations in effect as
of June 15, 2005 would not be a basis for any further compensation. All the
Contractor’s efforts to process and obtain permits for the stations are included in
the fixed price.

Construction cost increases for a station directly aitributable to other City changes
to the Contractor’s proposed prototypical conceptual design would be eligible for
additional compensation through a Change Order. In addition, if the City were to
approve a given level of design work — e.g. preliminary design — and then
subsequently reject a final design that is consistent with the prior level of design,
the Contractor could obtain a Change Order for the re-design costs.

Sources of Funds for Guideway and Station Change Orders

Funding for the foregomg Change Orders would be from the sources, and in the
order, you identify in the second bullet of your letter. The language you refer to
in DBEC §13.12.1 does not preclude the SMP from accessing its sources of funds
outside those specifically identified in the DBEC in order to pay for Change
Order work. Were the Contingency Fund to be exhausted and the Contractor’s
Obligation fully utilized and the Contractor still entitled to further compensation
for Change Orders regarding the guideway or Stations, the SMP would access the
$76 million unallocated reserve.

Sources of Funds for Utility Change Orders
Except as described below, funding for all Change Orders regarding utility

relocations would be from the sources, and in the order, you identify in the third
bullet of your Jetter. See DBEC §13.11.1.2 and §13.11.2.2.
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There 15 a minor possibility that the SMP would change an allocation of cost
responsibility from a private utility to the Contractor, or would materially change
the terms of a utility agreement with a private utility in a way that would increase
the Contractor’s costs. In these unlikely, narrow situations, the increased cost to
the Contractor would not be payable from the $67 million Utility Allowance, the
Contingency Fund or the Contractor’s Obligation, but instead would be treated as
an SMP-Directed Change that the SMP would pay for from the $76 million
unallocated reserve. See DBEC §13.11.3.

2) Green Line Project Ridership

The URS report was prepared for SMP’s predecessor agency, the ETC prior to
2002. SMP does not have, and did not contract with URS to provide, the data
requested. To our knowledge the ETC did not contract for the preparation of this
data. More recent and relevant data prepared for SMP by Cambridge Systematics
in 2005 1s provided below.

The Origin/Destination (O/D) trip distribution data table that related to Table 5.6
is attached. This O/D data is from the City of Seattle Travel Demand Forecast
Model, which is based on the PSRC Ridership Demand Forecast model. The O/D
data is generated from the model and is consistent with the data in Table 5.6,
SMP requested the attached /D data table as further verification of the model,
and it was not used to produce Table 5.6. However, the data used to produce
Table 5.6 and the Origin/Destination both came from the same model.

SMP did not request Cambridge to produce an O/D table that would correlate to
Table 5.7. Per your request, SMP has asked Cambridge to create such a table and
it should be avatlable within the next ten days. Once the table has been completed
we will provide it to you.

For ease in your use of the O/D table, Station 1 through 20 on the top and side of
the rows/columns represents the Green Line stations. Station 1 is Morgan
Junction and Station 20 is Crown Hill. A key to the numbers and stations has
been provided in a revised Table 5.6 attached. The far left column indicates the
total number of boardings at cach station (origin). The numbers in the rows
indicate alightings, or where the boardings get off of the Monorail (destination).

The raw data from the model generates fractional boardings and alightings, so you
will note partial passengers in the table. As an example for the AM Peak O/D
table; line 5 (Lander Station) has 132.8 boards. Of those boards, 7.9 head south to
the Delridge Station, 2 boards to Avalon, 6.1 to Alaska, and 1.6 to Morgan
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Junction. Heading north from Lander, 1.5 boards get off at Safeco, 18.6 at
King/Weller, 18.1 at Yesler, and so forth.

We have attached a table for AM peak, the Mid-day, and the Daily boards. The
one-hour peak 1s calculated as 38% of the AM peak, which is consistent with the
PSRC model. Finally, the boards do not include trips from visitors, special
events, or on weekends.

If you have any questions or need further clarification, please feel free to contact me.

Sincerely,

Tom Horkan
Acting Executive Director

Cc:

Kristina Hill, SMP Interim Board Chair

David Spiker, Chair, Seattle Design Commission
Council Member Jan Drago

Councilmember Richard Conlin

Councilmember Nick Licata

Guillermo Romano, Director, Seattle Design Commission
Sung Yang, Mayor’s Office

Layne Cubell, Staff, Seattle Design Commission
John Rahaim, DPD

Nic Roussow, Chair, Monorail Review Panel
Susan Sanchez, SDOT

Ethan Melone, SDOT

Attachments
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Steve Sheehy,
Chair

Jerry Finrow,

Vice Chair

Anjali Bhagat

Hilda Blance

George Blomberg

Mahlcn Clements

Tom Eanes

Chris Fiori

Martin H. Kaplan

Valerie Kinast

Lyn Krizanich

John Cwen

Joe Quintana

Mimi Sheridan

Tony To

Barbara Wilson,
Executive Director

Scott Dvorak,
Analyst

City of Seattle

Gregory J. Nickels, Mayor

Seattle Planning Commission
Barbara Wilsorn, Executive Director

July 19, 2005

Mr. Tom Horkar, Acting Executive Director
Seattle Monorail Project

1904 3rd Avenue, Suite 105

Seattle, WA 98101-1126

Re: Request for Information DBEC Contract

Dear Mr. Horkan:

Councilman Richard Conlin has requested that the Planning Commission review the
proposed DBEC contract with respect to certain issues including the 1) guideway and
pedestrian/bicycle access to the stations and, 2) the projected ridership. To complete
our review, it would be very helpful for the Planning Commission to have additional
information from your agency and/ or clarification on a number of items as follows;

1) Monorail Guideway And Pedestrian/Bicycle Access to the Stations

» Please clarify the sources of funds that might be available to pay for city-
required changes to the guideway and stations. According to our
understanding of the contract, such changes are considered to be contractor-
initiated per Article 13.3

* Based on the discussion following your presentation at the MRP on June 27,
2005, it is our understanding that such changes, if required, would be paid for
first from the $35M Contingency Fund, then from the $35M bonded
indebtedness provided for in 13.12.5.1, and beyond that from the unallocated
reserve fund of $76M. If our understanding stated above is correct, please
provide clarification on the statement in paragraph 13.12.1 that $35M
Contingency Fund and the $35M bonded indebtedness provided for in 13.12.5.1
are “the sole source of payment” for the items listed in 13.12.1 which include
city-required changes to the guideway and stations. That language seems to
imply that the $76M unallocated reserve cannot be used to pay for any of the
change orders covered in 13.12.1.

» Please also confirm our understanding, that Utility Change Orders, in the event
(however unlikely) that they exceed $67M, will be paid for first from the $35M
Contingency Fund, then from the $35M bonded indebtedness provided for in
13.12.5.1, and beyond that from the unallocated reserve fund of $76M.

Department of Planning and Development, 700 5th Ave Suite 2000; PO Box 34019 Seatile WA 98124-40189
Tel: (206) 584-0433, TDD: (2068) 684-8118, Fax: (206) 233-7883
An Equal Employment opportunity, affirmative action empioyer.
Accommodations for people with disabilities provided upon request.
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2)  Green Line Projected Ridership

= Please provide more detailed information than is provided in the two ridership forecast
reports, the first by URS Corporation in 2002 and by Cambridge/Parametrix in 2005.
Specifically, we request the following;

= Trip distribution data (origin/destination) used to generate Table 2B in the 2002 report by
URS: “Year 2020 Monorail Ridership Estimate: Most Promising Route (3-Hour Peak-
PM).”

- Trip distribution data (origin/destination) used to generate Table 5.6 in the 2005 report
by Cambridge/Parametrix: “Average Weekday Resident Link Loadings by Station and
Direction for 2030 Future Baseline (Scenario #1).”

= Trip distribution data (origin/destination) used to generate Table 5.7 in the 2005 report
by Cambridge/Parametrix: “Average Weekday Resident Link Loadings by Station and
Direction for 2030 Green Line and Green Line Extension (Scenario #3).”

We believe this information should be readily available from the two consultants. Our request is that
your agency provide this information to the Planning Commission by July 29, 2005 if not sooner.
The Planning Commission plays a vital role as advisor to City officials on planning policies and plans
for the physical development of the City. Please feel free to contact our Executive Director, Barbara
Wilson with this information or with any additional questions about our request. Ms. Wilson can be
reached at Seattle Planning Commission, Department of Planning and Development, PO Box 34019
Seattle WA 98124-4019; by Telephone: (206) 684-0431; by Fax: (206) 233-7883; or by Email:
barbaraE.wilson@seattle gov

Sincerely,

\_7/‘7

Jerry Finrow, Vice Chair

cC

Kristina Hill, SMP Interim Board Chair David Spiker, Chair, Seattle Design Commission.
Councilmember Richard Conlin Guillermo Romano, Director, Seattle Design Commission
Sung Yang, Mayor’s Office Eayne Cubell, Staff, Seattle Design Commission

John Rahaim, DPTDY Nic Roussow, Chair, Monorail Review anel

Susan Sanchez, SDOT Ethan Melone, SDOT
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Station Node Station

1 Morgan Junction 12074 1
2 Alaska Junction 12081 2
3 Avalon 12071 3
4 Delridge 12087 4
4 Delridge 12087 4
4 Delridge 12087 4
5 Lander 12091 5
6 Safeco Field 12094 [+
7 King/Weller 12098 7
8 Yesler 12098 8
9 Madison , 12099 9
10 Pike Place Market 12100 10
11 5th & Stewert 12103 11
12 Bell Street 12104 12

13 Seattle Ctr/5th & Broad 12106 13
14 Seattle Ctr/Queen Anne 12109 14

15 Elliott/Mercer 12112 15
16 Blaine 12114 16
17 Dravus 12117 17
18 N.W. Market 12120 18
19 N.W.B5th 12059 19

20 Crown Hili 12058 20




